
private mobile radio scniee licenses. 104 Although rural telephone companies would be
eligible, we did not propose to treat diem differently than other applicants. We sought
comrna1t on these proposals. We also requested that commenters seeking spectrum for n0n­

commercial services (either private mobile radio semces or private fixed services) provide as
complete infonnation as possible regarding eligibility restrictions that should apply.

59. Comments. Bell Atlantic, the only conunenter addressing these issues, supports
the proposal to impose no categorical restrictions on license eligibility in this band, reasoning
that an open policy will help en.ue that the entire industty can apply its entrepreneurial
talents to the most inn')vative use of tl'1is spectrum. lOS

60. Dtldsion. We adopt our proposed broad eligibility standards for GWCS
applications. Opening the owes market to a wide range of applicants will permit and
encourage entrepreneurial efforts to develop new tectmologies and services, while helping to
ensure the·highest and best use of this spectrum.

G. Competitive BiddiDg Issues

61. In the Sre;gi NPRM we proposed to use auctions to issue liames for owes
services in the 4660-4685 MHz band that meet the statutory auction aiteria. We sought
comment on a wide range of issues related to competitive bidding.

1. Competitive Biddjoa Desjan

a General Competitive Bidding Principles

62. The Competitiye Bkk'jD& Sre;gi Rcpxt arxI <)dcr, as modified by the
Cgnptitiye Biddiua Rcmmjdqation Order, established the aiteria to be used in selecting
whicl1 auction design method to use for each partia1lar auctionable service. Genc:rally, we
concluded that awarding licenses to those parties who value them most highly will foster
Congress's policy objectives. In this regard, we noted that since a bidders ability to introduce
valuable new services and to deploy them quicldy, intensively, and efficiently ina'eases the
value of a license to that bidder, an auction design that awm:ds licenses to those bidders with
the greatest willingness to pay tends to promote the development and rapid deployment of
new services and the efficient and intensive use of the spectrum.106

63. Based on this analysis, we concluded that, where the licenses to be auctioned are
interdependent and their value is expected to be high, simultaneous multiple round auctions

104 47 U.S.c. § 310(a).

105 Bell Atlantic Comments at 4.

106 ~ Competitive Biddini Second Report m.Qnkr, 9 FCC Red at 2360-61, para. 70.
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would best achieve the CQrnmission's goals for competitive bidding.107 We also noted,
however, that simultaneous multiple round auctions may not be apptopriate for all licenses.
For ex&q)le, whtre there is las intadependence among liccnscs, there is less benefit to
auctiooing them simultaneously. Similarly, we explained that, when the values ofpartiwlar
licenses to be auctioned are low relative to the costs of cmiucting a simultaneous multiple
round auction, we may coosider auction designs that are relatively simple, with low
administrative costs and minimal costs to the auction participants.108

b. Competitive Bidding Methodology for Licenses in the 4660-4685 MHz Band

64. Background. In the Second NPRM we proposed to use simultaneous multiple
round biddingJor licensing of the. proposed 5 MHz-wide MfA spectrum blocks. Based on the
record and our experience with the auctioning of other licenses, we expected that such
licenses would be of sufficient value to warrant the use of simultaneous auctions. We also
expressed the view that the value of these licenses for certain contemplated uses would be
signifiaDly interdependent because of the desirability of aggregation aaoss spectrum blocks
and geographic regions. We also tentatively proposed to auction all licenses simultaneously,
because of the relatively high value and significant interdependence of the licenses. We asked
COIDIlle'ntCrS to address these tentative conclusions and whethec any other competitive bidding
designs might be more appropriate for the licensing of this spectrum.

65. Comments. In-Flight, the only commenter addressing these issues, supports .
awarding owes licenses in a single, simultaneous auction, in order to provide incc:ntives for
companies desiring to provide nationwide service to apply for a owes license. 109

66. DecBion. We will adopt the tentative conclusion in the Second NPRM and
auction this spectrum by simultaneous multiple round bidding. This bidding methodology will
allow bidders to express the value of the interdependency among licenses better than if .
licenses are auctioned separately. Moreover, simultaneous m.dtiple round bidding will provide
bidders with the opporttmity to pursue back-up sttategies that enable them most efficiently to
obtain the license combinations which satisfy their service needs. Simultaneous multiple
round bidding is thus most likely to award awcs licenses to bidders who value them the
most highly and who are most likely to deploy new technologies and services rapidly. We
reselVe the discretion to hold one or more auctions. In addition, we reserve the disaetion to
test alternative procedures. We will announce by Public Notice before each auction the
competitive bidding design to be employed in a particular auction.

c. Combinatorial Bidding

107 S= id. at 2367, paras. 109-111.

lOS ~ id. at 2367, paras. 112-113.

109 In-Flight Reply Comments at 8.
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67. Combinatmal bidding is an auction method whim allows applicants to bid for
multiple licenses • all-or-nothing packages, ~, all licenses nationwide on a particular
spectrum block, with the lian- awarded as a package if the combinatorial bid is greater
than the swn of the high bids on the individual licenses in the package.IIO In the Cgnp:tjtive
BiMini SrmOO Report gi <)dcr,vW: recognized the potential benefits· of combinatorial
bidding in facilitating aggregations, but expressed concern about the complexity and cost of
combinatorial bidding and the potential of such auctions to award licenses in combinations
even tI10ugh they may be of grc:ala' value: if awarded sepately. The advantage of
combinatorial bidding is·that it might r~ structured to award spectnJm as either multiple or
aggreg8d packages, based on the most valued use. The'disadvantages are the complexity and
cost of such bidding, and the potential that the procedures chosen will award licenses in
combinations even though they might be of greater value if awarded separately. III

68. In the Sgxyyl NPB.M we sought comments on whether to allow combinatorial
bidding for GWCS services, because it may be necessary or at least highly desirable that
spectrum used for some services ('""" air-ground service) be licensed, to the same entity
nationwide. While geographic aaregation is generally facilitated in a simultaneous auction, a
business plan that depends aitically 00 winning every regional license on a particular block
nationwide may be at a disadva1tage absent combinatorial bidding even· if it represents the
highest-valued use of the spectnmL112 We discussed in the Seomd NPRM methods to
oveccome this difficulty, such as allowing the submission of combinatorial bids for all local
liCG1SeS on the same spectrum blocks, but limiting combinatorial bids to nationwide
aggregations in order to address conccms that unlimited combinatorial bidding might prove
overly complex. We also discussed methods of addressing "free rider" situations that might
result in licenses being assigned to those who value the licalSeS most highly. We suggtSted,
for~ requiring a 5 pem:nt bidding premium for a combinatorial, nationwide bid to be
accepted. 13 We also requested comment on other auction designs, such as the "Electronic
Inta:aaive Combinatmal Auction" (EICA) using the "Adaptive User Selection Mechanism"
(AUSM) as developed by Banks, Ledyard, and Porter and proposed by NTIA.114

110 CotJptitiye BiMini Seomd Report and Order. 9 FCC Red at 2366-67, paras. 98-115.

111 Sa: Compet;¢iye Biddina Second Report and Order. 9 FCC Red at 2366-67, paras. 98­
115.

112 Second'NPRM at paras. 89-92.

113 Id. at para. 91.

114 1. Banks, 1. Ledyard & D. Porter, "Allocating Uncertain and Unresponsive ResoW'CeS:
An Experimental Approach," 20 RAND JOURNAL OF EcoNoMIcs 1 (1989). Ex..~
submission of NTIA, Feb. 28, 1994. ~a.1sQ Competitive Biddioi Second Re.port and Order:,
9 FCC Red at 2365-66, paras. 99-105.

28



69. eo-meacs. In-Flight, the only commenter addressing these issues, suppor1S
combinatorial bidding as neasBy to allow participation by applicants desiring to provide a
nationwide service. In-Flight also proposes that any applicant requiring a nationwide license
be permitted to bid for a genrric license, without specifying the channel block (or blocb) on
\W.ich service would be provided Under this proposal, the applicant for a nationwide license
to operate on a single channel block would be the winning bidder if its bid was one of the top
five bids when judged against the nationwide aggregated bids for each of the five owes
channel blocks. In-Flight explains that this approach would reduce the risk that a nationwide
applicant would be subject to a anticompetitive blocking action by a competitor, who
otherwise might only need to bid on a single local license from the channels specified by the
nationwide applicant to succeed in blocking the applicant's bid liS

70. In-Flight also contends that this approach would reduce any "free rider" benefits
that otherwise might accrue to an awlicant for a nationwide license under combinatorial
bidding, because other bidders would not know on which channel block (or blocks) the
combinatorial bidder would operate if it submits a winning bid116

71. Decision. We do not adopt combinatorial bidding, but will establish reduced bid
withdrawal penalties for entities seeking nationwide licenses that should achieve results
similar to combinatorial bidding, with far less wteerta.inty and complexity. The record in this
proceeding does not, in our view, provide a souOO basis for adopting combinatorial bidding.
The only comments on this issue were submitted as reply conunents by In-Flight These
coIl1ll1el1ts do not address adequately the practical problems with implementing combinatorial
bidding for which we sought comment in the Second NPRM. The comments do not, for
example, address the issue of whether we should limit combinatorial bids to nationwide
licenses, in order to reduce the complexity of the auction, or whether a bidding premium
should be required of combinatorial bidders, or whether "stand-by queue" mechanisms should
be employed I I? Of greatest siaoificance, the record does not provide an adequate basis for
concluding that any specific amlbinatorial bidding scheme would not be biased toward either
individual or combinataial bi~ resulting in an inefficient outcome.

72. We also conclude 1hat the increased risk. a bidder faces in seeking to aggregate
individual EA licenses in order to offer a nationwide service can be addressed by reducing
the withdrawal penalty for the nationwide bidder. As we discussed in the Second NPRM
geographic aggregation is generally facilitated in a simultaneous auction, but a bidder whose
business plan depends aitically on.winning every license on a particular block nationwide
may nonetheless be at a disadvantage. This problem could arise because of the increased risk

liS In-Flight Reply Comments at 8-11.

116 In-Flight Reply Comments at 9-10.

117 S= Second NPRM. at paras. 91-92
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a nationwide aggregator may face if the total price of the aggregation rises above its value to
that bidder, but the bidder is not outbid on all its high bids. The nationwide aggregator may
then be forced either to witlQaw its remaining high bids late in the auction, possibly
incurring a bid withdrawal penalty, or to pay too much for the remaining licenses. This risk
could disoourage nationwide bidders from fully expressing the value of nationwide
aggregations, causing the spectrum to go to lower valued uses. IIB

73. One way to addn=ss this concern is to modify auction rules to limit the risk
associated with bid withdrawal for those seeking nationwide aggregatiom, while still
discouraging insincere bidding. To accomplish this, Vie will limit the withdrawal penalty for
nationwide bidders to 5 peccent of the.aggregate withdrawn bids. The withdrawal penalty
would be calculated as the difference between the sum of the withdrawn bids and the smn of
the subsequent high bids on the withdrawn licenses up to a maximum of 5 percent of the
withdrawn bids. 119 Calculating the penalty in this way will reduce the expected penalty
because bidders will "get a-edit" for the amounts by, which~t high bids exceed the
prices at which bids are withdrawn. To discourage insincere bidding, nationwide bidders
would be required to declare the number of nationwide aggregations for which they will bid
and to be active in every round of bidding on sufficient licenses to create the number of
declared aggregations. We describe these and other modifications to bid withdrawal penalties
and auction activity rules for nationwide aggregations in Appendix E. While these changes to
the withdrawal and activity rules must be somewhat complex to ensure a fair and efficient
auction, they should nonetheless be far simpler and easier to administer than combinatorial
bidding. This approach should also pennit a speedier auction, especially because, as we
pointed out above, no detailed, practicable combinatorial bidding plan has been proposed or
developed in this proceeding.

d Bidding Procedures

74. BaekgroUDd. We also sought conment in the Second NPRM on bidding
procedures to be med in the 4660-4685 fvfHz auctions, including bid increments, duration of
bidding rounds, stopping rules, and activity rules. Assuming that we would use simultaneous
multiple round auctions, we generally proposed to use the same or similar bidding procedures
to those med in simultaneous multiple round bidding for MfA-based PeS licenses.l20 We
sought comment on whether any variations on these procedures. should be adopted for licenses
in the 4660-4685 rv1Hz bancl

118 Second NPRM at para. 90.

119 This 5 percent cap on the bid withdrawal penalty will only apply to withdrawn bids
on licenses that are part of the nationwide aggregation.

120 5=,~, Competitive Biddini Fifth Re.port and Order. 9 FCC Red at 5541-56, n:&QIl.,

Competitive SiddiQi Fourth Memorandum Opinion and Order, 9 FCC Red at 6859-64.
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75. Comments; DedIioD. None of the cornrrmts addresses these bidding p:ocedures
issues, except with respect to designated entities, as we discuss in the next section of this
Order. Based upon our S1JCCt"SSful experience in auctioning PeS spectrum and the absence of
any dispute concerning the efficacy of the bidding procedures used there, we will adopt
essentially the same procedures for OWCS licenses. We will describe these p:ocedures briefly
in this section of the Order. Additional, more detailed infonnation on bidding procedures and
other auction infonnation will be made public prior to the auction.

2. prortdnrat·and Payment Issues

76. In the Conptitjye BjMjDa Second RQXJ1 and Order, as modified by the
CQuptitiye Biddina Bcmmidrptjon Order. the Commission established general procedural,
payment, and penalty roles for auctions, but also stated that such roles may be modified on a
service-specific basis. 121 As discussed below, we will generally follow the procedural,
payment, and penalty roles established in Subpart Q of Part 1 of the Commission's Rules.l22

a Upfront Payments

77. As in the case of other auctionable services, we will require participants in the
4660-4685 MHz auction to tender to the Conunission, in advance of the auction, a substantial
upftont payment as a condition of bidding in order to ensure that only serious, qualified
bidders participate in auctions and to ensure payment of the penalty (discussed inb) in the
event of bid withdrawal or defiwlt. For GWCS, we adopt the standard upftont payment
formula of $0.02 per pop per MHz for the largest combination of MHz-pops a bidder
anticipates bidding on in any single round of bidding. We do not find it necessaty to set a
minimum upfront payment for these licenses.

b. Dawn Payment and Full Payment for Licenses A'WOrded by Competitive
Bidding

78. The CoJna;Gjtiye Biddina Second RQXJ1 and Ordcc generally required sua:essful
bidders to tender a 20 percent down payment on their bids to discourage defiwlt between the
auction and licensing and to ensure payment of the penalty if such default occurs. l23 We .
concluded that a 20 percent down payment was appropriate to ensure that auction winners
have the necessary financial capabilities to complete payment for the license and to pay for
the costs of consttueting a system, while at the same time not being so onerous as to hinder
growth and diminish access. We adopt this 20 percent downpayment requirement for 4660­
4685 MHz GWCS licenses. Wmning bidders will thus be required to supplement their upfront

121 ~ Competitive Bidding Reconsideration Qnkr, 9 FCC Red at 7249-50, paras. 23-26.

122 47 C.F.R Part 1, Subpart Q.

123 ld. at 2381-82, paras. 190-192.
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payments with a down payment sufficient to bring their total deposits up to 20 percent of
their wiming bid(s).

c. Bid Withdrawal, Default, and Disqualification

79. We adopt the bid withdrawal, default, and disqualification rules for 4660-4685
MHz licensing based on the procedures established in our general competitive bidding
rules.124 Under these procedures, any bidder who withdraws a high bid during an auction
before the Commission declares bidding closed, or defaults by faili'lg to rcudt the n.~.quiroo

down payment within the presaibed time, will be required to reimburse the Commission in
the amount of the difference between its high bid and the amotmt of the winning bid the next
time the license is offered by the Commission, if the subsequent winning bid is lower. One
exception, as we discussed above, is that we will limit the bid withdrawal payments for
nationwide bidders to 5 percent of the withdrawn bids. S:= , 75 Sl.IIIJl. A defaulting auction
wimer will be assessed an additional amount of three percent of the subsequent wiming bid
or three percent of the amount of the defaulting bid, whichever is less. In the event that an
auction winner defaults or is otherwise disqualified, we will re-auction the license either to
existing or new applicants. The Commission will retain discretion, however, to offel' the
licen1e to the next highest bidder at its final bid level if the default occurs within five
business days of the close of bidding.

3.Re~ safcprds

a U1yust Enrichment Provisions

80. The Reconciliation Act directs the Commission to "require such transfer
disclosures and anti-trafficking restrictions and payment schedules as may be necessaIy to
prevent unjust enrichment as a result of the methods employed to issue licenses and
pennits."I2S We will adopt the transfer disclosure requirements contained in Section 1.2111(a)
of our rules for all 4660-4685 MHz licenses obtained through the competitive bidding
process. In addition, we adopt the specific rules governing unjust enrichment by designated
entities, discussed below, as proposed in the Notice. Generally, applicants transfening their
licmses within three years after the initial license grant will be required to file, together with
their transfer application, the associated contracts for sale, option agreements, management
agreements, and all other documents disclosing the total consideration received in return for
the transfer of its license.

124 ~ 47 C.P.R § 1.2109.

125 47 U.S.c. § 309(jX4XE).
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·b. Peiformance &quirements

81. The Recmci1iation Act requires the Commission to "include performance
requiremf:nts, such as appropriate deadlines and penalties for performance fililures, to emure
prompt delivery of service to nnl areas, to prevent stockpiling or warehousing of spectrum
by licensees or permittees, and to promote investment in and rapid deployment of new
technologies and services."126 In the Competitive Biddioi Second Report and 0r<ie.L we
decided that it was~ and undesirable to impose additional performance
requirements, beyond those already provided in the service roles, for all auetionable services.
i17 Our 4660-4685 MHz service rules contain specific performance requii:emcnts; such :JS the
requirement to construct and provide service within a specific period of time. Thus, we do not
adopt any additional· perfonnance requirements for competitive bidding purposes.

c. Rules Prohibiting Collusion

82. In the Competitive Bidding docket, we adopted special rules prohibiting collusive
conduct in the context of competitive bidding. l28 We indicated that such roles would serve the
objectives of the ReJconciliatioo Act by preventing parties, especially the largest finns, from
agreeing in advance to bidding strategies that divide the market according to their strategic
interests and disadvantage other bidders. We will apply these rules to the 4660-4685 MHz
service. Under these procedures, bidder.; will be required to identify on their applications all
parties with whom they have entered into any consortium arrangements, joint ventures,
pattllecships, or other agreements or understandin~ that relate to the competitive bidding
process. Bidders will also be required to certify that they have not entered into any explicit or
implicit agreements, amngements, or undcrstandin~ with any parties, other than those
identified, regarding the amount of their bid, bidding strategies or the particular properties on
whim they will or will not bid

4. DesiiJ181ed Fntities

a Introduction

83. In authorizing the Commission to use competitive bidding, Congress directed the
Commission to advance various objectives and consider several alternative methods for

126 47 U.S.c. § 309(jX4XB).

127 9 FCC Red at 2386, para. 219.

128 47 C.F.R § 1.2105(c). Competitive Biddini Second Report and Qrde[, 9 FCC Red
2386-88, paras. 221-226; Competitive Biddioi Reconsideration Order, 9 FCC Red at 7254,
paras. 50-53: Implementation of Section 3Q9(j) of the Communications M.- Competitive
Biddioi, Memorandum Opinion and..Qrder, PP Docket 93-253, 9 FCC Red 7684, 7687-89,
paras. 8-12 (1994).
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achieving them. Specifically, the statnte provides that, in establishing eligibility aiteria and
bidding methodologies, the Cormnission shall "promot(e] economic opportunity and
competition and ensur[e] 1hat new and innovative technologies are readily accessible to the
American people by avoiding exa:ssive concentration of licenses and by disseminIting
licenses among a wide mety of app.licants, including small businesses, rural~
companies, and businesses owned by members of minority groups and women.") Small
businesses, rural telephone~ and businesses owned by minorities and/or women are
collectively referred to as "desiplfed entities."IJO Section 309(jX4XA) provides that the
Commission "shall consider aItanative payment schedules and methods of calculation,
including lwnp swns a: gL&'IDteed installment payments, with or without royalty~ments or
other schedules or methods ..• and combinations ofsuch schedules and methods."13T The
statute also requires the Commission to "ensure that small businesses, rural telephone
companies, and businesses owned by members of minority groups and women are given the
opportunity to participate in the provision of spedlUm-based services."132 To achieve that
goal, the statute indicates that the Commission should "considcc the use of tax certificates,
bidding preferences, and other p-ocedures." 133

84. In the Competitive Bidding docket, we established eligibility aiteria and gmmd
rules that would govern the award of special provisions for designated entities We also
ernJIDl!'l1Ked several possible special provisions that could be applied to designated mtities in
partiaJlar services, including installmrnt payments, spectrum set-asides, biddirig aedits, and
tax certificates. In addition, we set forth rules to prevent unjust enrichment by designated .
entities seeking to transfer licenses obtained through use of one ofthese special provisions.

85. In keeping with the gmmd parameters set forth in the Competitive Bidding
docket, we proposed in the Smp! NPRM specific measures and eligibility aiteria for .
designated entities in the 4660-4685 MHz service, designed to ensure' that such entities are
given the opportunity to participate both in the competitive bidding process and in the
provision of service in the 4660-4685 MHz band We sought cooment on these proposals,
and specifically on identifying special provisions tailored to the unique characteristics of the
service or services that might be offered in the 4660-4685 MHz band, in order to aeate
meaningful incentives and opportunities in the service for small businesses and businesses
owned by minorities and/or women.

129 47 U.S.C. § 309(jX3XB).

130 Competitive Bjddini Second Re.port and..Qnkr, 9 FCC Red at 2388, para. 227.

131 47 U.S.c. § 309(jX4XA).

132 47 U.S.C. § 309(jX4XD).

133 Id.
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86. In the Secopd. NPBM we discussed and sought comment on these special
provisions for designated entities:

1) for businesses owned by women and minorities we proposed that installment
payments be available on all licenses. and that a bidding credit of 25 percent be
available on one of the five proposed spectrum blocks;

2) for small business we sought comment on allowing a reduced do\VO payment
requirement coupled with installment payments;

3) we did not believe that special preferences are needed to ensure adequate
participation of rural telephone companies;

4) we sought comments on reducing upfront paymeilts to encourage participation in
the auctio~ particularly by all eligible designated entities; and

5) we sought comment on whether and how to designate one 5 :MHz spectrum block
as an •'entrepreneurs' block. l

'

We also discussed and solicited conments on issues of the eligibility criteria for designated
entities and provisions to prevent unjust enrichment by trafficking in licenses acquired
through the use of bidding credits or installment payments.

87. Comments. Commenters addressing methods of ensuring that designated entities
will participate in an auction of 4660-4685 MHz spectrum primarily urge that licenses be
awarded on geographic areas smaller than MfAs. Leaco states that "[i]fthe licenses areas are
smaller in size, rural telephone companies like Leaco would be able to acquire licenses
without special considcrations."I34 The SBA supports licenses on a smaller, Basic Trading
Area basis because it requires less capital to obtain a license and construct an operational
system. It states that "[l]arge service territories generally are appealing to large businesses and
small finns have little chance of obtaining the financing needed to bid for MfA licenses
absent special provisions."I3S An similarly supports smaller license areas than MfAs, and
proposes entrepreneurial set-asides for small companies in order to "at least allow wireless
cable operators to bid for spectnJm in competition with other comparably smaller business
entities.,,136

88. To the extent that special provisions are needed for designated entities, SBA

134 Leaco Comments at 7.

135 SSA Comments at 5.

136 ATI Comments at 6.
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supports the adoptioo of bidding aedits. 137 SBA and An urge in addition that bidding
prefaences for businesses owned by women and minorities should also extend to small
businesses, which are also designated entities. l38 Leaco submits that rural telephone companies
should be given all of the bidding preferences awarded to other entities. l39 Althou&b SBA
argues that bidding aedits should apply to all small businesses,· it notes that some di1fcrences
in preferences for women and minorities may be appropriate to compensate for their greater
difficulty in attracting capital than other small businesses. l40 WCAI believes that Congress's
intent can best be served by ptllllitting installment payments by small businesses in the same
manner at the Commission did for PCS. 141

89. Several commenters also support entlepteneurial blocks, especially if licenses are
awarded on an: MfA basis. SBA proposes an entrepreneurs' block for which all designated
entities would be eligible so long as the entities' net worth was within the $40 million net
worth aiteria established for the MfA narrowband PeS auction. SBA states that this
definition is consistent with definitions adopted by the Commission for other services and
approved by the SBA, that it isolates those companies· that have significantly greater difficulty
in otuining capital than 1arga' enterprises, and that~ companies are sufficiently large that
they could sUIVive in a competitive wireless communications ~lace.l42 An and WCAI
also support $40 million standard used for PeS as appropriate here.1

3 All proposes an
entrepreneurial set aside ofat least two 5 megahertz channels.144

90. Decision. Our plan to award licenses for the 4660-4685 MHz band based on EA
regions, will substantially enhance the opportunities for designated·entities to participate in
the OWCS license auction. Partitioning of licenses will further inaease the opportunities for
designated entities. Based on our experience in the other auctions we have held to date, we
are also adopting bidding and pe:ymcnt provisions that will help ensure that the auction
assigns licenses to the bidders who value them most highly, while encouraging the
participation of designated entities. Specifically, we will permit small business. licensees to

137 SBA Comments at 6.

138 SBA Conments at 6, All Comments at 6.

139 Leaco Conments at 12.

140 SBA Conments at 6-7.

141 WCAI Comments at 9.

142 SSA Comments at 6.

143 ATI Comments at 6-7; WCAI Comments at 9-11.

144 ATI Comments at 6.
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make their payments in instaIlmc:ntsco~ at a reasonable rate of interest (the rate for ten
year U.S. Treasury obligations plus 2.5 percent). Small businesses will in addition be
permitted to make reduced down payments and interest-only payments in the first two years
of the license tenn, and will be allmwd a 10 percent bidding aedit on all blocks of spectrum.
We also adopt rules to prevent unjust. enrichment &om bidding preferences. We do not adopt
an cntrepreneuria1 set aside, but will apply the designated entity bidding preferences to all
five spectrum blocks.

(1) Eliaibility for Biddina Oedit,. Installment Payments. and Rm,mt Dmm
Payments

91. We will limit eligibility for bidding credits, installmmt payments and reduced
down payments to small businesses, including those owned by members of minority groups
and women. Both the SBA and ATI encouraged the Commission to apply bidding credits to
all small businesses. On the basis of this record, we lack the infmnation necessary to set
different eligibility criteria for minority and women-owned entities that do not meet our small
business size standards in order to achieve the goals of Section 309(j) in the owes
services.145 By providing credits on all blocks, licensing the blocks based·on EA geographic
araIS, and pennitting disaggreption and partitioning, we will acate substantial opportunities
for all smallbus~ including those owned by minorities and women. For example, as we
pointed out in our NPRM for 900 MHz SMR licensing, U.S. Census Data shows that
approximately 99 percent of all women-owned businesses and 99 percent of all minority;.
owned businesses generated net receipts of $1 million or less. l46 Thus, we will capture the
overwhelming majority of minority and women-owned businesses in the small business
category.

92. On March 15, 1995, in response to a request filed by Telephone Electronics Corp
(lEe) alleging that our rules violated equal protection principles under the Constitution, the
U.S. Circuit Court for the District of Columbia issued an Order stating that "those portions"
of the Commission's Order "establishing minority and gender preferences ... for that auction
shall be stayed pending completion ofjudicial review."147 The court explained that 1EC had

145 The SBA proposed bidding credits for women and minorities from that would differ
from credits available to small businesses, but provided no detailed support for their proposal.
SBA Conunents at 6-7.

146 Implementation of Section 309(j) of the Communig¢joos Act - Competitive Riddiuio
PP Docket No. 93-253, Second Report and Order and Second Further Notice of Proposed
Rulemaking, FCC 95-159, released April 17, 1995, at para. 135, fit 192,~ Women­
Owned Businesses, WB 87-1, 1987 Economic Census, p. 144, Table 8; Survey QfMinoritY­
Owned Business Enterprises. MB 87-4, 1987 Economic Census, pp. 81-82, Table 8..

147 Tel~hone Electronics CQrp...Y.....E:C., No. 95-1015 (D.C. Cir. March 15, 1995) (order
granting stay).
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"denoJstrated the requisite likdibood of success on the merits."I48 The stay, howeYa',~
subsequently lifted on May 1, 1995, on lEes motion, after lEe decided to withdraw its
lawsuill49 Most recently, the SupleJne Court decided in Adarand Constructors, Inc. v. Pewiso
that "all racial classifications . . . J.1llWt be analyzed by a reviewing court under strict
scrutiny.tllSI The Court nded that any federal program that makes distinctions on the basis of
race must serve a COIq)e1ling governmental interest and must be narrowly tailored to serve
that intecest. IS2 We believe that the holdin~ in Adarand and in the lEe case would affect
any proposal to incorporate gender- and race-based measures into our OWCS auction rules
and could potentially delay the provision of service to the public. lS3 The effect of the various
actions Vie have taken io reduce the capital~ts for opetating owes SClVices should
also be of particular benefit to minority and women-owned businesses. Our experience in
prior auctionssugp-s that installment payments are particularly successful in encouraging
participation in spectrum licensing by businesses that have difficulty attracting capital, a
common condition of minority and women-owned businesses.

93. Small BtMns J)afjnitjm The 8csJld NPRM requested cormnent on whethec we
should utilize the SBA net worth/net income definition of a small business (a net worth not in
excess of $6 million with avenge net income after Federal income taxes for the p-eceding
years not in excess of $2 million) we adopted in the Coaptitiye Rjddjna 8csJld Rtpxt and
Qula:1S4 or, in the altemative, a gross revenue standard like that med in the broadbaM PCS
context (average gross revenues for the three preceding years not in excess of $40 million).
We also proposed to apply the same affiliation and attribution rules for calculating revenues
that we have previously adopted in the PCS context. .

94. Comments. The SBA believes that a definition of small businesses as those with
less than $40 million in revenues is appropriate to be consistent with definitions previously

148 kL. at 2.

149 Telephone EJcmmiQi Qxp. y. ECC, No. 95-1015 (D.C. Cir tvfarch 15, 1995) (order
granting dismissal of petition for review).

ISO 63 U.S.LW., No. 93-1841 (U.S. JlDle 12, 1995).

151 63 U.S.LW. at 4530.

152 Id. at 4533.

153 Under Section 309(jX3XA) of the Conununications Act, the Commission's design for
competitive bidding shall seek to promote lithe development and rapid deployment of new
technologies, products, and services for the benefit of the public, including those residing in
rural areas, without administrative or judicial delays."

154 ~ Competitive Biddioi Second Report and..Qnkr, 9 FCC Red at 2390, para. 238.
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adopted by the SBA and the Commission, as well as to isolate those companies that have
significantly greater difficulty in otuining capital, but also are sufficiently large that they
could survive in a competitive wireless commtmications mar:kdplace. It considers
survivability "particularly aitical" where, as here, the market is not well-defined ISS ATI
proposes that the Commission apply revenue and asset aiteria such as those established by
the Commission for eligibility to bid for the Block C and F Broadband PeS allocations (i&...
gross revenues of less than $125 million in each of the last two years and total assets of less
than $500 million)l56 WCAI states that because at least some of the selVices that may be
offered over the band will be PeS-like and require capital rture on the same ordcc as
PCS, use of the salIle eligibility requirements in appropriate. I

95. Decision. Our decision to base OWCS licenses on EAs, rather than the larger
MfAs, will substantially reduce the capital costs of acquiring OWCS licenses and
constructing operational systems. In this case, however, it seems likely that there will be a
greater range of license sizes, from the local fA-like areas to regional and, possibly, national
license aggregations. The capital costs of operational OWCS facilities are thus likely to vmy
widely as well. The flexibility to aggregate or disaggregate licenses may stimulate other
license configurations. OveralL the capital requirements of this semce may be similar to
broadband PeS and we will adopt the small· business definition adopted there, namely any
finn, together with its attributable investors and affiliates., with average gross revenues for the
three pleceding years not in excess of $40 million. We also apply to 4660-4685 MHz
applicants the same affiliation and attribution rules for calculating revenues that we have
previously adopted in the PCS context. .

(2) Installment Payrnmp; and Down Payments

96. We believe that CIlSuring the opportunity for small businesses to participate in .
providing service in the 4660-4685 MHz band is important for the telecommunications
industry. The record in the Competitive Bidding docket indicates that small businesses have
not become major participants in telecommunications. ls8 The record in that docket also shows
that small businesses have particular difficulties obtaining capital. l59 Payment and bidding
procedures that reduce capital outlays and risks are thus especially likely to enhance the
opportunities and ability of small businesses to participate successfully in spectrum auctions.

155 SBA Commerrts at 6.

156 All Comments at 3-4.

157 WCAI Comments at 7.

158 & Competitive Bidding Eifih.R~ m~, 9 FCC Red at 5578, para. 108.

159 Id. at 5573, para. 97. The fmdings made and discussion in the Competitive Bidding
.EifilLRe.port.and.Qr.dg on this subject are incorporated here by reference.
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As we discussed in the SrravI NPRM it appears·that installment payments may have been
rmre effective than bidding credits in attracting capital in the regional narrowband PCS
auetioo, possibly be'Quse inst:alIment payments shift some of the financial risk of future
failure to the Government. 160 Thelefore, we adopt imtallment payments for any owes
licensee meeting the definition of a small business.

97. Under this approach, small business licensees may elect to pay their winning bid
amount (less upfront payments) in installments over the ten year term of the license, with
interest charges to be fixed at the time of liceming at a rate equal to the rate for ten year u.s.
Treasury obligations plus 2.~ percent Installment payments would be'due quarterly on the
amiversary of the day the license was granted. Tunely payment of all installments would be a
condition of the license grant and failure to make such timely payments would be grounds for
revocation of the license.

98. We will also adopt additional payment preferences to further reduce the capital
needs of small businesses. Small business licensees will be permitted to make intcrcst-only
installment payments during the first two years of the license.161 We also reduce down
payments for small businesses to 5 pen:ent of the winning bid due five days after the auction
closes and the remaining 5 percent down payment due five days after Public Notice that the .
lic.cl:me is ready for grant.

(3) Biddini Credits

99. In the Second NPRM. we proposed a 25 percent bidding credit on one of the five
proposed spectn.un blocks for small businesses owned by women and minorities. These
bidding credits would be available exclusively to minority and women-owned businesses. We
also proposed installment payments for these entities and sought comment on whether
installment payments should also be available for small businesses. We did not believe that
special preferences were needed to ensure adequate participation of rural telephone companies
in the provision of services in this spectrum, in view of the uncertainty concerning what
specific uses may emerge in this band, the potential prices that licenses may bring, the effects
of provisions for partitioning or leasing spectrum, and the advantages of incumbency and
economies of scale that may already benefit rural telephone companies. We sought connnent
on this analysis. 162

100. Comments. Leaco urges that, if the Commission uses MfA geographic licensing
areas, rural telephone companies should be given all of the bidding preferences awarded to
other designated entities, including bidding credits, installment paYments, and reduced upfront

160 Second NPRM at para. 109.

161 See,~, Competitive SiddiQi Eifth..Report mQrQer at para. 138-39.

162 Second NPRM at para. 104-115.
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payments.l63 The SBA opines that the same rationale for awarding bidding aedits - the
difficulty in raising capital and the low participation by small business in wireless
telClCOlDIJUllications - militates against limiting the bidding cnxIit to women and minority
enterprises. It supports a 25 percent bidding credit for women and minorities and a 10 percent
bidding aedit for small businesses.164

101. Decision. We adopt a 10 percent bidding credit for all small businesses. As
discussed above, we are adopting imtallment payments for small business bidders and the
small FA geographic licensing areas. These changes will subsUmtially reduce the capital costs
of acquiring local GWCS licaB:S and providing ~ce. Such changes should be of particular
benefit to small businesses and rural telcos. In our judgment, these and other provisions of the
licensing and auction rules should ensure that small businesses will be able to participate
effectively in obtaining GWCS licenses, whether or not those licenses are auctioned.

102. We remain conccmed that small businesses, including those owned by women
and minorities, will find it difficult to obtain the capital to compete effectively in GWCS
auctions against large corporations and small telephone cotqB1ies, with their potential
advmtages in incumbency and economies of scale in using existing facilities. To address
these inequalities, we will adopt a 10 percent bidding credit for small businesses. This credit
is smaller than the 25 percent for a single spectnun block we had proposed originally, and .
smaller than the cnxIits we have adopted for other services. We find it reasonable in view of
other revisions to our proposed rules which will benefit desi8J)8ted entities, including the EA­
based license areas and the availability of installment payments. We are also widening the
scope of the bidding aedit by pcnnitting eligible entities to apply the credit to all GWCS
licenses. Taken together, we believe that these bidding preferences will carry out the
Congressiooal· intent and provide designated entities, including small businesses ovmed by
women and minorities, with a meaningful opportwlity to obtain GWCS licenses.

(4) Transfer RestrictiOOS and·Unjust Enrichment Provisions

103. Restrictions on the transfer or assignment of licenses acquired by designated
entities are intended to promote the Congressional intent that designated entities be permitted
to participate in the provision of spectrum-based services,l65 not simply to profit "from
trafficking in licenses acquired with the help of bidding preferences. In the Second NPRM,
we proposed a payment requiIanent on transfers of such licenses to entities that are not DEs.
DEs seeking to transfer a license to an entity that is not a DE would be required to reimbm'se
the government for the amount of the bidding credit, plus interest at the rate imposed for
installment fInancing at the time the license was awarded, before the transfer would be

163 Leaco Comments at 12-14.

164 SBA Comments at 6-7.

165 ~ 47 U.S.c. § 309(jX4XD).

41



permitted. The amount of the penalty would be red11Ced <MI' time so that a transfer in the
first two years of the lioense would result in a payment of 100 percent of the value of the
bidding aedit; in year three of the license tenn the payment would be 75 percent; in year
four the penalty would be 50 percent and in year five the payment would be 25 pen:ent, after
which there would be no payment.166 .

104. Decision. There were no COIIDuents on this issue. We adopt the proposed transfer
restrictions as a reasonable means of ensuring that bidding preferences are used by designated
entities as the statute intends. Because the bidding preferences we are adopting apply to all
SDIIIl businesses, the transfer n:strictions'~vil1 similarly apply to small busi..'1eSSCS that transfer
licenses acquired with the assistance of bidding preferences to entities that are not small
businesses under the definition we are adopting for owes.

(5) RumlTelephone Coupny Partitions

105. In the Second NPRM we proposed to permit partitiooing of MfA-based liames,
to pennit licensees to lease the rights to operate a owes system within portions of their
geographic service area or transfer their license to partition their service areas geographically,
allowing another party to be licensed in the partitioned area, subject to Commission
approval.167 Leaco and 8BA both recommended licensing of geographic areas smaller than
MrAs, while also supporting partitioning ifMTAs were adqJted.161 Leaco also urges that
wiming bidders be given the flexibility to subdivide and license the market to another ei1tity
regardless of the size of the geographic service areas selected by the Commission.169 We
believe that, ·even with license blocks based on the smaller EA. regions, partitioning may help
provide additional opporttmities for small businesses to participate in providing OWCS-based
services to customers. We will therefore adopt pertitioning procedures for rural telephone
companies similar to those used for cellular licenses and adopted for broadband PCS licaJSes.
We adopt the definition of a rural telephone company in Part 1, Subpart Q of our Rules; m.,
any local exchange carrier including affiliates with 100,000 access lines or fewer. 170

(6) Elltnpotelll'S' Block

106. Our Ssppt NPRM sought comment on whether to designate one 5 MHz
spectnm block as an "entrepreneurs'" block. We were concerned that, even considering the

166 Second NPRM at para. 110.

167 Second NPRM at para. 80.

168 SBA Comments at 3, Leaco Comments at 10-11.

169 Leaco Comments at 13.

170 47 C.F.R § 1.2110(bX3).
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special p-ovisions pl'OIX*d for designated entities, those entities would have difliallties
competing for 4660-4685 MHz licenses against large firms with significant finmial
resources. We also sought comment on how eligibility for such a block should be defined171

107. Comments. The SBA favors an entrepreneurs' block open for all designated
entities who do not exceed the small company definition established for the MfA narrowband
PCS auctions. l72 An proposes an c:nttqxeneurial set-aside of at least two 5 MHz, which it .
says would at least allow wireless cable operators to bid for spectrum in competition with
o1:hc2" comparably smaller business entities. 173 WCAI similarly proposes setting aside two 5
:MHz channels, because many of the services·cc:ntemp!3ted fot the band 'vill require more
than 5 MHz.174

108. Decision. We ~1ave decided not to adopt an entrepreneurs' block for this band
The large number of owes licenses· that will be available, the relatively small geographic
licalSe areas, the flexibility of license aggregation and partitioning, the installment payment
option, and the bidding credits for all blocks should stimulate extensive opportunities for
participation in owes licensing by designated entities, including small businesses. In
addition, due to the range of possible services that licensees may provide, the sm= of any
effective set-aside is unclear. WCAI and A'll suggest that a single 5 megahertz block would
not be adequate for some OWCS services. To the extent this is the case, a set-aside ofone 5
megahertz block may be ineffective in facilitating participation of designated entities in
owes licensing while barring other potential licensees from making efficient use of this
barid. On the other hand, a larger set-aside might make adequate sPectrum available for
designated entities, but preclude use of the spectrum by other potential licensees seeking to
provide other services.

109. A single nationwide set-aside may also impede efficient use of this spectrum in
different regions of the COWltry where the band may be best suited to different uses. Set­
asides also would tend to undercut a basic goal of GWCS, that of establishing a flexible
spectrum block that will encourage the introduction and development of new technologies and
services. A set-aside of spectrum for one set of licensees would prevent others from using the
spectrum for new technologies and services, while discouraging them from undertaking the
necessary research and development

110. In sum, we believe that bidding credits, installrnmt payment options, and the
other approaches we have adopted will generate sufficient incentives to encomage

171 Second NPRM at para. 118-19.

172 SBA Comments at 5-6.

173 ATI Comments at 6, Reply Comments at 4.

174 WCAl Comments at 6-7.
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participation in Gwes licensing by small businesses. Unlike a set-aside, they also should not
generate the risk of inefficient~ of the 4660-4685 :MHz spectrum and of cIampemng
incentives for innovation.

R Tedmical Rules

Ill. Background. In the Second NPRM we proposed general and minimal technical
restrictions that are based on the PCS roles. Specifically, we proposed to limit the field
strength at licensees' service area boundaries to 55 dBu tmless licensees operating in adjacent
areas agree to higher field strengths along their mUi-mi border.m We stated that licensees
would be expected to coordinate their operations at the seLVi.ce area boundaries. Unlike PCS,
where we reqUire the power ofany emission outside of the licensee's frequency block to be
attenuated below the transmitter power (P) by at least 43 plus 1OlogloCP) or 80 decibels,
whichever is less, we did not propose to establish adjacent-channel interference limits at the
frequency bound&ries between licensees in this band. Instead, we stated that we would
encourage licensees to resolve adjacent channel interference problems. We did, however,
propose to require licensees to attenuate the power below the transmitter power (P) by at least
43 plus 10l0gloCP) or 80 decibels, whichever is less, for any emission at the edges of the
4660-4685 l\1Hz band. We requested comment on these proposals and any other technical
rules that conunenters believe are appropriate.

112. CoIIUIIeIIts. Leaco agrees with our proposed approach to establish flexible
technical roles in the GWeS band. However, Leaco argues that rural and urban areas present
different requirements and suggests allowing licensees to request waivers of any tedmical
rules adopted.176 WeAl echoes the merits of flexible teclmical standards.177 Bell Atlantic
agrees that the PeS rules provide the best model and opposes the specification of a maximmn
transmitter power restriction as long as licensees do not exceed the maximwn permissible
field strength at the boo:ler of their licensed areas. l78 In its comments opposing owes, MSlV
states that the vagaries of the owes service, such as what teclmical standards will apply and
what geographic range is ~ibl~ will prevent prospective users from making rational
investment decisions and manufacturers from developing the appropriate equipment.179

175 The minimum field strength required for a good quality service for mobile reception
in an urban environment is 35 dBu (CCIR Report 358-5) and the proposed 55 dBu field
strength limit allows 20 dB additional for location variability.

176 Leaco Comments at 14.

177 WCAl Comments at 4.

178 Bell Atlantic Comments at 5.

179 MSTV Comments at 13-14.
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113. Decision. Based on the record, we are adopting the technical roles M p:oposed
in the Ssxgf NPRM. The PCS-based technical rules appear to be the best available roles to
govern the owes designation. However, we recognize that the technical roles may need to
be adjusted to suit the needs of the licensees if the ones we adopt prove to insufficient As
proposed in the Ssxgf NPRM we expect that in the first instance licensees will seek to
resolve any interference at their borders among themselves.

L license Term

114. Background. lhe Connnunieations Act allo\iIS the OJ!I1.mission to establish a
license tenn of up to 10 years, except for television or radio broadcasting stations, which may
have a license term of up to 5 and 7 years, respectively. ISO For services in the 46604685
MHz band, we proposed to establish a license tenn of 10 years, with a renewal expectancy
similar to that of PeS and cellular telephone licensees. We stated in the Second NPRM that
this relatively long license term, combined with a high renewal expectancy, should help
provide a stable regulatoly envirooment that will be attractive to investors and, thereby,
encourage development of this new frequency band. We noted, however, that commentcrs
have proposed using this band for auxiliary broadcast service and the statute requires that the
term of any license for the operation of any auxiliary broadcast station or equipment must be
concurrent with the temt of the license for such primary television station. 181 Therefore, we
asked that commentcrs address whethec we should allow differing license terms in this band.

115. Comments; Decision. We received only two comrnei1ts concerning the license
term. Leaco I82 and MSlVl83 both support a 10 year license term. We adopt a 10 year
licensing tenn for owes. This period is supported by the oomments and, as we discussed in
the Secood NPRM should provide a stable regulatory environment that will attract investors
and encourage the development of this new band. We also conclude that a owes licensee
that provides a broadcast auxiliary-type service will not generally be subject to the limited
license tenn of a radio or television station license. Under Section 307(c), the limitation of a
broadcast auxiliary license teml to the period of the tenn of a primary station only applies
where the auxiliary license is "for the operation of any auxiliary broadcast station or
equipment which can be used only in conjooction with a primary radio, television, or
translator station." Broadcast auxiliary operations are generally managed by coordinators on
behalf of various eligible broadcast stations, not limited to a primary station. Therefore, the
statutory provision that requires a shorter license term will generally not apply, except in the
case of an applicant seeking to use owes for auxiliary broadcast use by a single station,

180 47 U.S.c. § 307.

181 47 U.S.c. § 307(c).

182 Leaco Comments at 15.

183 MSlV Comments at 19.
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within the meaning of Section 307(c).

J. eo.trucdon Requiremeats

116. Baekgreund. In the Scmyi NPRM we acknowledged that the vet)' wide array
of potential services that could be offered in this band makes it difficult to develop
construction requirements that can be applied fairly·and equitably, without skewing the
workings of the market We also recognim:l our responsibility to ensure that the spectrum we
assign is used effectively. Therefore, we proposed to r;equire build-out rules modeled on those
adopted for broacbnd PeS. Specifically, we proposed that within five· years, lice:nse=.; in this
band offer service to one-third of the population in the area in which they are licensed
Further, licensees would have to serve two-thirds of the population in the area in which they
are licensed within ten years of being licensed. We stated that failure by any licensee to meet
these construction requirements will result in forfeiture of the liame and the licensee will be
ineligible to regain it We requested conunent on~ these requirements are appopriate
for private radio licensees that may not have to .serve partiaJIar population segments within
their service areas. In addition, we a*ed for connnent on~ the Commission should
establish a licensee defined service area, such as a cellular geographic service area (CGSA)
which would allow the Commission to license areas to a different party when the existing
licensee ha'S not construe:ted We stated that such a proposal might encourage licensees to
cover a larger geographic area or allow a new licensee to provide a service where the existing
licensee believes that it is uneconomical to provide service in that area.

117. Commeats. Leaco strongly urges the Commission not to adopt population­
based service benchmarks, arguing that such benchmarks would provide no incentive for
licensees to offer service to large nnl areas of the countJy. Leaco instead proposes that
construction deadlines be based on geographic area rather than population. Leaco submits that
the Catgressional requirement to ensure service to roral America can be met: only if all
licensees are required to relinquish their rights to serve any portion of their licensed markets
which are unserved at the end of five years. 184

118. Bell Atlantic, on the other hand, UI."ges the Cormnission not to presaibe
deadlines for construction. Bell Atlantic states that the successful bidder's incentive to earn a
rettm on its investment as early as possible provides enough incentive to use the spectrum in
the most technically and economically efficient manner. Bell Atlantic further asserts that the
flexible GWCS allocation policy for this spectrum reduces the need to impose a ·construction
schedule, and that the proposed "aggressive" construction schedule may constrain licensees
from using at least part of the spectrum for truly innovative technologies that may r;equire .
longer lead times. 185

184 Leaco at 15.

185 Bell Atlantic Comments at 5-6.
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119. PCIA states that the m.>lernentation of geowaPhic or pqlU1ation build-out
requitanents ~ pqxlSed are inappropriate for private user systems. PCIA asserts that, for
private users comttucting systftns to meet their own needs, it would not be spedra11y
efficient or cost effi:ctive to require that systems be built where there is no need for service.l86

120. In reply comments, In-Flight states that longer construction deadlines encourage
speculators. In-Flight proposes that the Cormnission require that each owes licensee provide
service to at least 70 percent of the population within its service area within three years of the
license grant date and at least 85 percent of the population within five yem:s of the grant
data187 . .

121. Decision. We will adopt the proposed build-out rules, modeled on those adopted
for broadband pcs. 11S These rules will require that. within five years licensees in this band
offer service to one-third of the pqlU1ation in the area in which they are licensed, and to
serve two-thirds within ten years of being licensed. These requirements should confonn with
the Aces direction that we "include pafonnance requirements, such as apptopriate deadlines
and penalties for perfonnance fiWures, to ensure prompt delivery of service to rural areas, to
prevent stockpiling or warehousing of spectrmn by licensees or pennittees, and to promote
investment in and rapid deployment of new teclmologies and services."189 Our adoption of
FA-based licensing areas should largely moot Leaco's concc:ms that population-based build­
out rules will not ensure that service will be provided in rnral are8$. We also believe that
these roles, with their five and ten year deadlines, provide adequate time for licensees to
develop and offer services. They also should not discourage the introduction of new services
that can often be expected to use the in-place wireless infrastructure. We will consider
waivers or modifications of the build-out rules based on demonstrations that the spectrmn is
being used efficiently, not warehoused or stockpiled. Failure by any licensee to meet the
construction requirements will result in forfeiture of the license and the licensee will be
ineligible to regain it Overall, we believe that the broadband PCS-based standards strike a
reasooable balance by allowing flexibility for licensees while implementing the goals and
directives of the Act.

K. Rlgulatory Status

122. BackgrouDd. The Conununieations Act and Cormnission rules often apply
differing requuelllents based on the type of service and the regulatory status of licensees. For

186 PCIA Comments at 4-5.

187 In-Flight Reply Comments at 3-5.

188 [Cite).

189 47 U.S.e. § 309(jX4XB).
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~le, the Reconciliatiop. Act created new statutory categories for mobile services:
commercial mobile radio service (CMRS) and private mobile radio setVice (PMRS).I90 The
Reconciliation Act provides that CMRS providers are treated as common carriers, but allows
the Conunission the authority to forbear from applying certain sections of Title ll.191 For .
Fixed services, the Conunission applies a judicial standard for determining whether a licensee
is providing a conunon carrier service. l92 The Commission does not lhtve express statutory
authority to forbear from applying any provisions of Title IT to fixed service conunon carriers.

123. The new OWCS category for the 4660-4685 band would allow licensees to
provide a variety or combination of Fixed and Mobile selVices. Under this service, bnth Fixed
and Mobile appHcations would be pennitted and an individual licensee could provide a
nwnber of Fixed and Mobile services. In the Second NPRM, we observed that it may be
difficult to detennine the regulatory status of OWCS licensees. We proposed to rely on
applicants to identify specifically the type of service or services they intend to povide, and
require them to include sufficient detail to enable the Conunission to detennine if the service
will be Fixed or Mobile, and whether it will be offered as a commercial mobile radio service,
a private mobile radio service, a corrunon carrier Fixed service, or a private Fixed service. We
requested conuncnt on the most efficient roamer in which to administer the requirements of
the Communications Act and our rules, and grant licensees as much operational flexibility as
possible.193

124. We also solicited comments on whether the Commission should develop a new
application long form for this general allocation or require an applicant to be responsible for·
filing the appropriate license application based upon the natme of the service designated by
the applicant. Based on the showing made in the application fonn and actual service JrOvided,
the licensee would be subject to those rules and statutory requirements that awly to such
service. We also requested that commenters address whether it is necessary for the
Commission to require licensees to notify the Commission if they change the type of service
offered using some or all of their licensed spectrum even though the new use would be
pennissible under our rules. 194

190 47 U.S.C. § 332(dXl). See also Implementatim of Sections 3(0) and 33Zofthe
Commwieatjons Act. Reau'atqy Treatment of Mobile Sqyjees" Second Report and Order,
ON Docket No. 93-252, 9 FCC Red 1411 (1994) (CMRS Second Report and Order).

191 Specifically, the Commission may forbear from applying any section of Title II,
except Sections 201,202, and 208. Conununieations Act, § 332(cXIXA).

192 .S= National Association of Regulatory Utility Commissioners v. FCC, 525 F.2d 630,
642 (D.C. Cir.), ~deniecL 425 U.S. 999 (1976).

193 Second NPRM at para. 125-126.

194 Second NPRM at para. 127.
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125. CoDuaents.·The only comments addressing this issue were filed by I..eaco.
l...eaa> believes that Commissioo rules give fairly clear definitiom for~ roobile, private
camer, or common camer SC'ZVice. ~er, mobile services are sometimes used on an
ancillary basis as fixed services. Leaco states that, as a practical matter, neither the licensee
nor the Commission can easily determine whether cellular mobile phones are being lIIed as a
fixed or mobile service. Leaco suggests that. licensees initiating a new GWCS service first file
a letter notifying the Commission of the poposed service. The notification letter should be
filed fifteen days before the licmsee files its regular application for service. The Commission,
unda" Leaco's proposal, would have fifteen days to review the licensee's proposal and notify
t~e licensee if t"te characterization of the service is inaccurate. Leaco reasons that this
intermediate step would allow more flexibility and save the licensee and Commission staff
time in procesSing inappropriately filed applieations. l9S

126. Decision. We will adopt the poposed approach of relying on applicants to
identify the type of GWCS service or sc:mces each will provide, with sufficient detail to
enable the Commission to determine the applicant's regulatoly status. This approach should
allow us to carry out our responsibilities while imposing minimal regulatory requirrcmalts
upoo licensees. Leaco's proposal that .licensees seeking to initiate a new GWCS service file a
separate letter 15 days prior to its regular application for service would add another
procedural step for both licensees and Commission staff The poposed added step would
usually be unnecessary and \\'aJld tend to delay the offering of new services. We believe that
it would be in the public intenrst to develop an application form for the new service. Leaco's
comments convince us that~ applicants to determine the appropriate application to
file based on the intended~ offering would cause confusion and administrative burdens
for GWCS applicants. By developing a standard application form, we should be able to
minimize administrative burdeDs and delay while collecting necessary information.
Consolidating regulatory status matters with other issues that might be raised in applications
should also provide a fair oppMlmity for any party in interest to raise relevant issues in a
petition to deny the application. '96 To clarifY and simplify the regulatory status of licensees,
we will also adopt a preswnption that owes licenses are providing fixed conmon camer
services, which appears from 1he n:cord to be the most likely and common use of this
spectrum. This JttSUIIlPtion Imy be rebutted by an appropriate showing. We delegate to the
WIreless TelecolDllllDlieatioos Bureau authority to develop fonns appropriate to· collect this
data, and to monitor changes in licensee status.

L liceDsing Issues

127. We requested comment in the Second NPRM on whether the Commission is .
required or should fInd that it is in the public interest to adopt additional licensing rules in

195 Leaco Comments at 16-17.

196 & 47 U.S.c. § 309(d)
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order to comply with the statutory requirement that we adopt assignment roles before August
10, 1995. For example, Section 309(bXl) of the Cormmmieations Ad requires all applications
for common carrier station authorizations (other than minor amendments excepted under
Section 309(c» to be placed on public notice for 30 days prior to grant, and Section 309(d)
allows petitions to deny to be filed against such applications during the public notice period.
Because some licensees may puvide common carrier service, we sousht comment on whether
the Conmission should adopt public notice and petition to deny procedures for some or all
appliQnts in the 4660-4685 MHz t.nd. If we adopted such~ we proposed to use
rules similar to those contained in Section 22.130 of our Rules. We also sought conunent on
\vhether to adopt rules regarding the amendment of applications and/or license modifications.

128. Finally, we requested conunents on whether any existing application or
regulatory fees would apply if we develop a new service. In addition, we noted that Section
310(d) of the Communications Act provides that no construction permit or station license may
be transferred, assigned, or othc:Iwise disposed of without Commission approval based on a
finding that the public interest, convenience, and necessity will be saved by the transaction.
We sought conunent on specific rules we should adopt in order to implement this provision of
the Communications Act for purposes of licensing setVices in the 4660-4685 MHz frequency
band.

129. Conunents. Leaco states that initial applications for any service in the owes
band should be subject to the public notice requirements of Section 309(d) of the Act and the
transfel'll_ignment requirements of Section 310(d). It recommends·that initial applications for
any semce in the owes band be placed on public notice for 30 days prior to grant to allow
interested parties to file petitions to deny, a procedure that would allow the public to
comment on whether the proposed semce has been properly classified and its regulatory
status.197

130. Decision. At present, it appears urmecessary to adopt additional license rules for
owes. We will follow the statutory provisions of Section 309(d) for public notice and other
requirements. With respect to other licensing issues, we will consider whether any additional
rules are necessary, and what form those rules should take, after we have proceeded with the
application and licensing process. We should at that time have a more detailed tmderstanding
of the services licensees intend to provide and their regulatory status.

IV. ORDERING CLAUSES

131. Aocordingly, IT IS ORDERED that Part 26 of the Commission's Rules is added
as set forth in the attached Appendix D. This action is taken pursuant to Sections 4(i), 303(r),
309, and 332 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 303(r),
309, and 332.

197 Leaco Comments at 17.
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